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credit support for the Guaranteed Obli-
gation, and (ii) such collateral sharing,
priorities (subject always to Section
1702(d)(3) of Title XVII) and voting
rights among creditors and other inter-
creditor arrangements as, in each case,
DOE deems reasonable and necessary
to protect the interests of the United
States; and

(23)(i) The Lender is an Eligible
Lender, as defined in §609.2 of this part,
and meets DOE’s lender eligibility and
performance requirement contained in
§§609.11 (a) and (b) of this part; and

(ii) The servicer meets the servicing
performance requirements of §609.11(c)
of this part.

(e) The Loan Guarantee Agreement
must provide that, in the event of a de-
fault by the Borrower:

(1) Interest accrues on the Guaran-
teed Obligations at the rate stated in
the Loan Guarantee Agreement or
Loan Agreement, until DOE makes full
payment of the defaulted Guaranteed
Obligations and, except when debt is
funded through the Federal Financing
Bank, DOE is not required to pay any
premium, default penalties, or prepay-
ment penalties;

(2) Upon payment of the Guaranteed
Obligations by DOE, DOE is subrogated
to the rights of the Holders of the debt,
including all related liens, security,
and collateral rights;

(3) The Eligible Lender or other
servicer acting on DOE’s behalf is obli-
gated to take those actions necessary
to perfect and maintain liens on assets
which are pledged as collateral for the
Guaranteed Obligations;

(4) The holder of pledged collateral is
obligated to take such actions as DOE
may reasonably require to provide for
the care, preservation, protection, and
maintenance of such collateral so as to
enable the United States to achieve
maximum recovery upon default by the
Borrower on the Guaranteed Obliga-
tions;

(f) The Loan Guarantee Agreement
must contain audit provisions which
provide, in substance, as follows:

(1) The Eligible Lender or other Hold-
er or other party servicing the Guaran-
teed Obligations, as applicable, and the
Borrower, must keep such records con-
cerning the project as are necessary to
facilitate an effective and accurate
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audit and performance evaluation of
the project as required in §609.17 of this
part; and

(2) DOE and the Comptroller General,
or their duly authorized representa-
tives, must have access, for the purpose
of audit and examination, to any perti-
nent books, documents, papers, and
records of the Borrower, Eligible Lend-
er or other Holder, or other party serv-
icing the Guaranteed Obligations, as
applicable. Examination of records
may be made during the regular busi-
ness hours of the Borrower, Eligible
Lender or other Holder, or other party
servicing the Guaranteed Obligations,
or at any other time mutually conven-
ient as required in §609.17 of this part.

(g)(1) An Eligible Lender or other
Holder may sell, assign or transfer a
Guaranteed Obligation to another Eli-
gible Lender that meets the require-
ments of §609.11 of this part. Such Eli-
gible Lender to which a Guaranteed
Obligation is assigned or transferred, is
required to fulfill all servicing, moni-
toring, and reporting requirements
contained in the Loan Guarantee
Agreement and these regulations if the
transferring Eligible Lender was per-
forming these functions and transfer
such functions to the new Eligible
Lender. Any assignment or transfer,
however, of the servicing, monitoring,
and reporting functions must be ap-
proved by DOE in writing in advance of
such assignment.

(2) The Secretary, or the Secretary’s
designee or contractual agent, for the
purpose of identifying Holders with the
right to receive payment under the
guarantees shall include in the Loan
Guarantee Agreement or related docu-
ments a procedure for tracking and
identifying Holders of Guarantee Obli-
gations. These duties usually will be
performed by the servicer. Any con-
tractual agent approved by the Sec-
retary to perform this function cannot
transfer or assign this responsibility
without the prior written consent of
the Secretary.

§609.11 Lender eligibility and serv-
icing requirements.

(a) An Eligible Lender shall meet the
following requirements:

(1) Not be debarred or suspended from

participation in a Federal government
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contract (under 48 CFR part 9.4) or par-
ticipation in a non-procurement activ-
ity (under a set of uniform regulations
implemented for numerous agencies,
such as DOE, at 2 CFR part 180);

(2) Not be delinquent on any Federal
debt or loan;

(3) Be legally authorized to enter into
loan guarantee transactions authorized
by the Act and these regulations and is
in good standing with DOE and other
Federal agency loan guarantee pro-
grams;

(4) Be able to demonstrate, or has ac-
cess to, experience in originating and
servicing loans for commercial projects
similar in size and scope to the project
under consideration; and

(5) Be able to demonstrate experience
or capability as the lead lender or un-
derwriter by presenting evidence of its
participation in large commercial
projects or energy-related projects or
other relevant experience; or

(6) Be the Federal Financing Bank.

(b) When performing its duties to re-
view and evaluate a proposed Eligible
Project prior to the submission of a
Pre-Application or Application, as ap-
propriate, by the Project Sponsor
through the execution of a Loan Guar-
antee Agreement, the Eligible Lender
or DOR if loans are funded by the Fed-
eral Financing Bank, shall exercise the
level of care and diligence that a rea-
sonable and prudent lender would exer-
cise when reviewing, evaluating and
disbursing a loan made by it without a
Federal guarantee.

(c) The servicing duties shall be per-
formed by the Eligible Lender, DOE or
other servicer if approved by the Sec-
retary. When performing the servicing
duties the Eligible Lender, DOE or
other servicer shall exercise the level
of care and diligence that a reasonable
and prudent lender would exercise
when servicing a loan made without a
Federal guarantee, including:

(1) During the construction period,
enforcing all of the conditions prece-
dent to all loan disbursements, as pro-
vided in the Loan Guarantee Agree-
ment, Loan Agreement and related
documents;

(2) During the operational phase,
monitoring and servicing the Debt Ob-
ligations and collection of the out-
standing principal and accrued interest

§609.12

as well as ensuring that the collateral
package securing the Guaranteed Obli-
gations remains uncompromised; and

(3) As specified by DOE, providing an-
nual or more frequent financial and
other reports on the status and condi-
tion of the Guaranteed Obligations and
the Eligible Project, and promptly no-
tifying DORE if it becomes aware of any
problems or irregularities concerning
the Eligible Project or the ability of
the Borrower to make payment on the
Guaranteed Obligations or other debt
obligations.

(d) With regard to partial guarantees,
even though DOE may in part rely on
the Eligible Lender or other servicer to
service and monitor the Guaranteed
Obligation, DOE will also conduct its
own independent monitoring and re-
view of the Eligible Project.

§609.12

(a) Before entering into a Loan Guar-
antee Agreement, DOE shall determine
the estimated Project Costs for the
project that is the subject of the agree-
ment. To assist the Department in
making that determination, the Appli-
cant must estimate, calculate and
record all such costs incurred in the de-
sign, engineering, financing, construc-
tion, startup, commissioning and
shakedown of the project in accordance
with generally accepted accounting
principles and practices. Among other
things, the Applicant must calculate
the sum of necessary, reasonable and
customary costs that it has paid and
expects to pay, which are directly re-
lated to the project, including costs for
escalation and contingencies, to esti-
mate the total Project Costs.

(b) Project Costs include:

(1) Costs of acquisition, lease, or
rental of real property, including engi-
neering fees, surveys, title insurance,
recording fees, and legal fees incurred
in connection with land acquisition,
lease or rental, site improvements, site
restoration, access roads, and fencing;

(2) Costs of engineering, architec-
tural, legal and bond fees, and insur-
ance paid in connection with construc-
tion of the facility; and materials,
labor, services, travel and transpor-
tation for facility design, construction,
startup, commissioning and shake-
down;

Project Costs.
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